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- Implementatlon Challenges Posed by
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2> CWA ¢o) ers'"‘nawgable waters,”
j]éﬁmao In the statute as ‘“‘waters of the
Ub alfe terrltorlal seas”
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ﬂwaters of the US” further defined by
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— fagenues at 40 CFR 230.3 etc.

- — Further discussed in preambles, including
“migratory bird rule”
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SHlntersta ewaters and wetlands

2 All ﬂmaﬁ aters such as intrastate lakes, rivers,
Steaimns, Wetlands, etc., the use, degradatlon or
HESTHHICTION Of which could affect interstate

gm‘ merce (so called “(a)(3)” regulation)

:‘-_L.;-:' Presence of interstate travelers
= Extraction of fish or shellfish
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— t‘*’ Use for industrial purposes

. Impoundments of waters of the US
e Tributaries of above waters
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Territorial seas
Wetlands adjacent to above waters
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2 Rj/@fj‘ e BayV/eW(1985) Reasonable for
BUIEIL ],33* ‘construe “navigable waters” as
Nelleing Wetlands adjacent to other

Jugisell thonal \Waters
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.fA-NCC (2001): “migratory bird rule” is not a valid

= -=sole basis for CWA jurisdiction

= Reasoning could be extended further: CWA intended
> some connection to navigability

— Did not Invalidate existing regulations
— Has implications for all CWA programs, not just 38404
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- lore SupT*émve:?;
Rapariosend Carabell

JZ[SSJQJ e AN DY e Honthaviganies .
iglaliicl sles and their adjacent wetlands?

SIRESUIIEE nine justices and five opinions, with
non;’é avmg a majority of votes. Remanded.

= — Iurallty/Scalla JD if relatively permanent or
+, = seasonal rivers, or wetlands with continuous
~ surface connection to such waters.

— Kennedy: wetlands and waters are JD If
“significant nexus” to navigable waters
(individually or cumulatively), affecting
phys/chem/bio of navigable waters.
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VVANGEeegraphic Jurisdictionsaihne
JUlations Addressed by therSupremes

\ " navigable-in-fact waters

} adjacent wetlands

isolated waters
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> I Jupas @7*, EPA and the Corps issued
JIILRTICENREETPIEtNg WIS aHer Raparios:
— RIS uae W|th slight revisions December 2008
2 Ai]j]rsa Ses 3 categories of waters

—-T,r‘-ﬂ 1t|onal havigable waters (TNWSs) and their
= ;-. : ,_@“ ]acent wetlands

=— ~ — Waters that satisfy the plurality standard (i.e.,
- relatively permanent)

— Waters that satisfy the Kennedy standard
(I.e., significant nexus)
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JGu]ng FOCUSE0 O WaLers at 1ssue n
SEE/0S; \Which Were not isolated

2 Jam ry 03 Interagency guidance
= ressed ISolated (a)(3) waters

S

= Jurlsdlctlonal where case-by-case
~  evaluation shows interstate commerce links

— Currently, interagency coordination
required for all isolated JD determinations
(positive or negative)
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Drattihteragency, Guidancesfor

ANCCand Raparnos =
2 Proposed TOFpUINE eonliiSilt a2 OEL e

= 230,000 Comments received, including mass mailings
— DfaljiiNe JJ}e ance not in effect until finalized

> Wouless
— T t TNWS and interstate waters similarly
, -—£0n5|der tributaries as likely to have a significant nexus
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_—,_'_‘i:CaII for “other” waters to be jurisdictional if they have a
~ significant nexus to a TNW or interstate water

® Physically proximate “other” waters in combination; more remote
waters individually unless “compelling science” indicates should be
evaluated together
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- (JJJJant"—* surrently in"effect: Jan 03 Dec 08

2 FOr el vw o1 to be covered by the CWA under
_,,Jf'J"Qﬂwr O|ICIeS consider If I1ts characteristics
3JC°€St
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-- = The Wwater is “relatively permanent” OR

=T __-.

— ‘The water has a “significant nexus” to a
- traditional navigable water
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® This area Is complex, but that will get you
most of the way
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JC[HD,JJ& OINVRAPANIOSOF COPETO
WUS wyill depend On case-hby-case
3,),)]](" tioniof Scalia and Kennedy

ma[g SES:!

2 r eld staff must undertake additional
= -fdata collection and analyses as part
- of many JDs.

—Raises scientific, program resource,
legal, and other challenges.
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2 Scalja sﬂﬂﬁ annaedy s andardsuse
JIsEictional terms: dlfferent from those
BIeally tsed by aguatic scientists.

“7\9]3 ely permanent”

—"Coy .muous surface connection”
= = i‘gnlflcant nexus”

'-’ *—*“Slmllarly situated”

Cha,llenge. does a particular water have the
- characteristics called for by the legal terms,
as defined by the agencies and the courts?
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2 Many gosit 'Ti j‘ allenges. o
—12 U% Courts of Appeal decisions

=26 d trlct court decisions (3 on appeal)

-—3 of 8 petitions for review rejected by
upreme Court

More than 30 cases currently in litigation

=—. U.S. position: water jurisdictional if
meets either the Kennedy or Scalia

standards
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AW(CE Q USDA, Corps, Dept of Interior
BlisIsigned letter to Congress, indicating
l JJ; ation needed

— *-nt address al problems created by ~Rapanos
== = —"aT]d SWANCC administratively

= EPA and the Corps have indicated will do
rulemaking on scope of “waters of the US”

— Reflects comments on May 2011 guidance that
called for rulemaking
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ward: Congresse

S J‘frf'qaﬁﬁ cllale
d'te restore CWA historical scope
(S, 737‘,_, R. 5088)

— Woulel ‘have replaced “navigable waters” with
“w of the US” and defined that term
= mﬂar to current regulatory definition

'__"Current Congress: no substantive

_u_'-_

— 1eg|slat|on but focus on appropriations

— House has passed appropriation riders that
would prevent new guidance or rulemaking

— Hearings appear likely
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“j\ s gable waters” and “waters of
e United States” mean the

same thing: those waters
" == protected by the CWA.
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~Question
Ipierorrialse:
“Nay]e JJB \waters” and “waters of the

Inited’ ‘States” mean the same thing:
t; o) ewaters protected by the CWA.

= Tue The CWA defines “na vigable
~_ waters”as meaning ‘waters of the
- US” The terms are used
Interchangeably.




liitie or False:
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ENE \ waters” protected by
--'*” he' CWA only include those
waters that can float a boat.
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TJ’”LJQ Jf Ise:
BNBVigable waters” protected by the
(“\/\];\;"'é' include those waters that
lDat a boat.

= ‘Fa/se ‘Wavigable waters” Is a legal term
- ofart that includes waters not thought
of as “navigable’” in the plain English
sense of the word.
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“Watgrs'e "’r" LS r:5 Spnoetyncludewhichyof the;
followisief

1, Pérénr al waters (that flow throughout the

yean:

2, 30 ted lakes without links to interstate

= -___;-;e nmerce, so long as they have viable native
= fish populations

- ,3 “\Wetlands adjacent to a jurisdictional stream

or lake
4. Territorial seas
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Pérénr al waters (that flow throughout the

yean)

2, o ted lakes without links to interstate

== commerce, so long as they have viable native

. —
—m——
—

e

~T -

= fish_populations

: ',3 “\Wetlands adjacent to a jurisdictional stream
-~ orlake

4. Territorial seas
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Awsignificantsiexusianalysis considers.
stlanp actors AS:

Slow nd other hydrologic relationships
Witha TNV

eeloglcal relationships to a TNW, such
ﬂs ability to trap pollutants or prowde
.habltat supporting biota in a TNW

3. Contribution of all wetlands on a stream
reach
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=1 Site
/Www.epa. gov/ owow/wetlands

e —

o .
X

i

Corps website

= .usace.army.mil/cw/cecwo/re
_—aglcwa guide/cwa_guide.htm
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