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MEMORANDUM FOR DIRECTOR OF CIVIL WORKS 

SUBJECf: National Mining Association et al. v. Juckso", ef (I/. (20 II ) - Implementation 
Guidance 

I. On October 6, 2011, the FederJI Dislrict Coun for the District of Columbia SCI aside the 
Enhanced Coordination Procedures (ECP) ' developed by the Environmental Protection Agency 
and the Department of the Anny to expedite review of 79 pending Clean Water Act Section 404 
pennil applications associated with Appalachian surface coal mining projects. Natiollal Mining 
Association. et af .• I'. Jacksoll. et Cll. [I: IO·cv-01220· RBW). The United States is still 
considering its options with respect to the District Court's decision. This memorundum provides 
direction to a'k'iiure that Corps Districts take :lppropriate actions consistent with the District 
Court's decision. You are directed to transmit this guidance to the appropriate District 
Commanders at the earliest possible opportunity. 

2. I have been assured that the Corps Districts involved have all ceased using the ECP as of the 
date of the District Court' s decision. Pcnding further judicial order, the Corps shall continue to 
process permit applications without regard to the ECP. It is important to note that while the 
court invalidated the ECP. the decision docs nOI affeci or invalidate requirements established 
under the Clean Water Act or the Corps ' Section 404 perm itting regul ations. TIlUS, I expect the 
Corps will continue working with the U.S. Environmental Protection Agency (EPA) consistent 
with the Clean Water Act, applicable pcnnitling regulations, nnd associated interolgency 
memoranda. 

3. There are currently 21 Clean Water Act Section 404 permillipplicalions pending for surface 
coal mining projects in West Virginia and Kentucky that were covered by the ECP. The 
following principles should guide review of those upplications: 

• Foremost, final responsibility for making decisions regarding issuance of pennilS 
pursuant to Clean Water Act Section 404(a) rests with the Corps District Commanders . 

I Sec. Section IV or the M..:mor;!ndum oruntJ..:rst3nding ..:nclms..:cl hy the U.S. Ocpartl1'll:nt of the Army. U.S. 
ikpllrtmcnt or th..: Interior. and U.S. Environmental Pmtectiun Agency entitled: Implementing the fnt..:rag..:ncy 
Action Plan on Appalachian Surface Coal Mining. dat..:d June It. 2tKJ9. In additiun 10 invalidating the ECP. the 

District Court sct aside EPA' s usc of thl: ~n:ening pruc:edure th.lt invul ved the Multi-Criteria Intcgr.1t..:d Resource 
Assessment (MCIR ). 



• Within the Section 404 program. EPA has responsibility for promulgation of the Section 
404(b)( 1) Guidelines in consultation with the Corps. as well as the authority to prohibit. 
deny. restrict, or withdraw the specification of a disposal site pursuanlto Section 404(c) 
and implementing regulations. 

• The Scction 404(q) coordination process remains in place for the Spring Fork Sudace 
Mine (Frasure Creek Mining). The Corps will proceed consistent with the tenns of the 
Section 404(q) Memorandum of Agreement with respect to that pennit application. 

• EPA has provided commenlS on two pending projects (Blue Branch Refuse and Buffalo 
Mountain Surface Mine) pursuant to the ECP. The Corps is nOl required to reply to those 
comments; however. the District Commander has the existing discretionary authority to 
decide whether and how to consider those comments in making a pennit decision. 

• District Commanders should realize that EPA may proVide comments on issues for which 
EPA has expertise, including the Section 404(b)( I) Guidelines and wa'er quali,y. 
NotWithstanding.the invalidation of the ECP, District Commanders have existing 
discretionary authority to consider EPA comments in making decisions on these 
remaining 21 applications; however, the Corps is not required to respond to such 
comments. District Commanders may consult with EPA and other Federal agencies. as 
well as with applicants as appropriate. in order to effectively and efficiently implement 
the Corps' Clean Water Act responsibilities associated with making final permit 
decisions. 

• As the permitting authority. District Commanders may seek input from EPA on issues 
associated with the 21 pending permit applications for which EPA has expertise-­
including water qualily-rela,ed mailers, the Section 404(b)(1) Guidelines, and the 
potential that the project may resull in significant environmental degradation or 
unacceptable adverse environmental effects - when the District Commander detennines 
such information is needed to ensure compliance with applicable standards. Such input 
may be obtained in the context of phone conversations, electronic mail. letters, or 
meetings. 

• District Commanders should evaluate all infonnation provided by the pennit applicant 
and determine if additional infonnation is needed or if there are any public or agency 
conunents that require funher clarification. District Commanders will continue to 
identify the project-specific information necessary to reach a decision on each of these 21 
permit applications consistent with e)(isting statutory and regulatory authorities. If 
additional information is needed from the applicant. District Commanders will allow the 
applicant the opportunity to provide the infonnation within 30 days. unless an extension 
is requested and granted pursuant to existing permitting regulations. Note, 33 C.F.R. § 
32S.2(d)(S). 

4. The Corps and EPA have worked hard over many years to develop effective and collaborative 
relationships in order to facilitate their respective responsibilities under the Clean Water Act and 
associated regulations. The District Coun's decision does not and should not affect these 
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",llIionships. The Corps will continue to promote those ",Iationships consistent with the 
proc:edun:s established under the existing statute and regulations. while remaining mindful that 
the ECP remains invalid. pending further judicial order. 

S. In the event that a specific question arises as to how to proceed in accordance with this 
guidance. Corps staff is strongly encouraged to seek guidance from their counsel. Questions 
",garding this guidance may he din:cted to Mr. Chip R. Smith. OASA (CW). at (703) 693-3655. 

6. Your continuing efforts to assure effective protection for water quality, public health. and the 
environment for communities throughout Appalachia arc appreciated. 

;t~~ 
Ass~SccrelMy o~~ JJ 

(Civil Works) 
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